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To  the  Members  of  the  General  Court: 


We  are  pleased  to  provide  you  with  this  report,  "Probation  Supervision  Fees: 
Shifting  Costs  to  the  Offender,"  as  part  of  our  document  series,  Research  In  Brief. 

The  concept  of  shifting  the  cost  of  probation  services  from  the  taxpayer  to 
the  offender  is  neither  new  nor  untested.  Probation  supervision  fees  are  a  means 
of  achieving  several  goals  including:  forcing  the  offender  to  bear  the  financial 
burden  of  his  or  her  transgressions;  raising  new  revenues  to  improve  and  expand 
probation  programs;  or  releasing  millions  of  dollars  in  the  general  fund  for  other 
programs  with  high  priority  needs.  The  extent  of  the  revenues  would  depend  on  the 
amount  of  the  fee;  for  example,  a  $20  per  month  supervision  fee  in  the  Commonwealth 
could  generate  between  $6  million  and  $10  million  annually.  Of  course,  if  a  higher 
fee  were  imposed,  even  greater  sums  could  be  realized.  Some  states  have  set  fees 
in  the  $30-$40  range. 

This  document  was  prepared  by  Charles  R.  Ring,  Senior  Research  Analyst  on 
the  Bureau  staff.  I  hope  you  find  it  useful. 

rely  your 

Daniel  J. 
Legislativ 

DJF/pmob 
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PROBATION  SUPERVISION  FEES: 
Shifting  Costs  to  the  Offender 


Introduction 


Rapists,  child  abusers,  pimps,  prostitutes,  thieves,  drunken  drivers, 
shoplifters,  trespassers,  even  uninsured  motorists  -  these  are  some  of  the 
offenders  who  are  included  in  the  more  than  one  hundred  thousand  persons  under 
probation  supervision  in  Massachusetts.  It  is,  in  other  words,  a  very  nonexclusive 
club,  and  persons  convicted  of  the  vast  majority  of  crimes  will  at  some  point 
become  eligible  to  join  its  ranks. 

These  persons  live  in  our  neighborhoods,  stand  next  to  us  when  we  buy  the 
morning  paper,  even  teach  in  our  schools.  They  are  our  friends;  they  are  members 
of  our  families.  Many  of  them  need  help,  many  of  them  want  help,  and  some  of  them 
are  beyond  help.  But  one  thing  they  all  have  in  common  is  that  they  are  contribut- 
ing to  the  growth  of  an  already  overburdened  probation  system  which  is  costing 
taxpayers  millions  of  dollars  per  year. 

It  is  not  surprising  then,  that  at  a  time  when  many  jurisdictions  are 
struggling  to  maintain  basic  services,  educate  their  children,  and  care  for  their 
elderly,  proposals  to  shift  the  cost  of  probation  programs  from  the  taxpayer  to  the 
offender  are  generating  increasing  support.  As  user  fees  proliferate  and  a  pay- 
your-own-way  philosophy  of  government  holds  sway,  the  question  begins  to  change 
from  whether  to  charge,  to  how  much. 

The  best  evidence  of  this  support  is  the  rapid  spread  of  fees  for  probation 
services  in  recent  years.  Initiated  in  Michigan  and  Colorado  in  the  1930' s  and 
1940' s,  probation  fee  programs  had  been  adopted  in  only  ten  states  by  1980.  This 
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number  has  more  than  doubled  in  the  intervening  years  and  at  least  25  states  have 
now  authorized  the  imposition  of  some  form  of  probation  fee. 

Some  states  collect  fees  for  a  variety  of  probation  related  services  and 
programs  including:  the  preparation  of  presentencing  reports;  electronic  surveil- 
lance programs;  ignition  interlock  devices;  and  work  release  programs.  By  far, 
the  most  common  practice  is  to  impose  a  monthly  fee,  often  within  some  statutorily 
established  range,  upon  all  probationers.  This  variety  of  probation  fee,  usually 
designated  as  a  supervision  fee,  is  the  principal  focus  of  the  following  report. 

In  Massachusetts,  support,  even  interest,  in  the  subject  of  probation 
supervision  fees  has  until  recently  ranged  from  weak  to  nonexistent.   In  the  past 
five  years,  only  one  bill  calling  for  the  imposition  of  such  charges  (Senate,  No. 
2066  of  1983)  has  been  filed  in  the  General  Court.  That  bill,  which  was  reported 
favorably  by  the  Committee  on  Criminal  Justice,  subsequently  died  in  the  Senate 
Ways  and  Means  Committee  with  the  expiration  of  the  legislative  session. 

While  fees  for  probation  services  proposals  have  attracted  only  luke- 
warm support  in  the  past,  they  are  likely  to  become  increasingly  popular  in 
the  near  future.  The  state's  current  fiscal  woes  are  forcing  a  reevaluation  of 
past  policies  with  an  eye  towards  raising  new  revenues.  Yet  there  is  strong 
opposition  among  the  general  public  and  their  elected  representatives  to  signifi- 
cant tax  increases. 

At  the  same  time,  Massachusetts  residents,  like  their  counterparts  else- 
where, are  adopting  an  increasingly  punitive  attitude  towards  lawbreakers.   In  such 
an  environment,  the  appeal  of  probation  fees,  which  the  Research  Bureau  estimates 
could  generate  several  million  dollars  per  year,  might  prove  irresistible.  Most 
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importantly,  while  Commissioner  Donald  Cochran  has  expressed  skepticism,  the 
concept  of  probation  fees  has  recently  been  endorsed  by  the  Massachusetts 
Association  of  Chief  Probation  Officers.1  The  Association's  backing  may  well 
provide  the  core  of  support  for  fees  that  until  now  has  been  lacking  in  the 
Commonwealth. 

Probation 

Probation  is  a  community-based  form  of  supervision  and  control  that  is 
used  both  as  a  supplement  to  and  substitute  for  periods  of  incarceration.  It  is 
also  the  most  commonly  used  criminal  sanction  in  the  United  States,  with  nearly 
three  times  as  many  offenders  placed  on  probation  each  year  as  are  sentenced  to 
prison  and  jail  combined.  Many  experts  are  concerned  by  the  rise  in  probation 
caseloads  in  recent  years.  As  noted  by  James  M.  Byrne  of  the  University  of  Lowell: 
"[while]  prison  crowding  draws  national  attention  and  increased  resources, 
'probation  crowding'  poses  a  more  immediate  threat  to  the  criminal  justice  process 
and  to  community  protection." 

Probation  in  Massachusetts  has  been  described  as  "a  formal  legal  relation- 
ship between  the  defendant  and  the  court  through  the  probation  office,  wherein  the 
judge  imposes  conditions  upon  the  defendant's  future  behavior.  This  disposition 
consists  of  general  and  possibly  special  conditions. . .which  either  require  the 
defendant  to  perform  certain  actions  or  to  refrain  from  specific  activities. 
Examples  of  conditions  commonly  imposed  upon  probationers  include  not  further 
violating  the  law,  reporting  to  a  probation  officer,  seeking  or  maintaining 
employment,  performing  community  service,  submitting  to  periodic  urinalysis,  and 
participation  in  drug  and  alcohol  rehabilitation  programs. 


-4- 

The  Massachusetts  adult  probation  population  is  divided  into  two  cat- 
egories: risk/need  and  administrative.  The  risk/need  caseload  includes  all 
misdemeanant  and  felony  cases  in  which  supervision  is  ordered  by  the  court. 
Depending  upon  the  level  of  supervision  deemed  appropriate,  persons  assigned  to 
risk/need  probation  are  further  classified  as  maximum,  moderate  or  minimum  cases. 
The  administrative  caseload  is  comprised  of  cases  where  the  primary  purpose  of  the 
court's  order  is  the  collection  of  monies,  but  can  also  include  individuals  subject 
to  other  specific  court  orders.  The  administrative  caseload  is  further  divided 
into  support,  driving  under  the  influence  (DUI),  and  other  administrative  cases. 

Rightly  or  wrongly,  a  probation  sentence  is  generally  perceived  to  be  a 
very  lenient  form  of  criminal  sanction.  A  survey  of  college  students  found  that, 
in  terms  of  severity,  they  ranked  one  year's  probation  just  below  a  12-month 
suspended  sentence  and  above  a  $250  fine.  Another  study,  involving  prosecutors, 
found  that  one  year's  unsupervised  probation  ranked  between  fines  of  $10  and  $100, 
while  a  year's  supervised  probation  ranked  on  a  par  with  a  30-day  suspension  of  a 
driver's  license. 

Actually,  the  severity  of  a  probation  sentence  depends  upon  the  conditions 
imposed  and  how  rigorously  they  are  enforced.   If  the  only  condition  of  probation 
is  that  the  individual  participate  in  a  drug  rehabilitation  program  or  fulfill  a 
moderate  community  service  obligation,  it  is,  in  comparison  to  incarceration,  a 
very  benign  sanction.  But  to  the  individual  who  is  required  to  abstain  from  drugs 
or  alcohol,  find  employment,  meet  with  his  or  her  probation  officer  once  a  week, 
and  fulfill  a  substantial  community  service  obligation,  a  short  period  of  incar- 
ceration might  look  like  the  preferred  sentence. 
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The  perception  of  probation  as  a  slap-on-the-wrist  approach  to  punishing 
offenders  has  probably  led  many  people  to  assume  that  dangerous  criminals  seldom, 
if  ever,  qualify  for  probation.  They  are  mistaken  since  approximately  60%  of  all 
offenders  convicted  of  felonies  nationwide  receive  probation  sentences.  Moreover, 
there  is  ample  evidence  that  in  some  circumstances  a  shockingly  high  percentage  of 
felons  placed  on  probation  pose  a  serious  threat  to  society. 

A  recent  study  by  the  Rand  Corporation  which  tracked  adult  felony  offen- 
ders in  California  revealed  that  during  a  40-month  period  when  most  of  them  were  on 
probation,  65%  were  rearrested  for  subsequent  offenses  and  34%  were  reincarcerated. 
Of  those  arrested  again,  75%  were  charged  with  burglary,  robbery,  or  other  violent 
crimes.  These  results  caused  the  authors  of  the  study  to  conclude  that  the 
majority  of  felons  being  placed  on  probation  in  California  posed  a  serious  threat 
to  society  and  that  "the  increasing  use  of  probation  to  punish  felons  [was]  a  high 
risk  gamble." 

The  Rand  study's  findings,  which  were  based  solely  upon  data  from 
California,  may  or  may  not  be  cause  for  concern  in  other  states.  In  any  event, 
these  findings,  which  dealt  only  with  felons,  should  not  be  generalized  to  assess 
the  overall  effectiveness  of  probation.  What  is  perhaps  most  significant  about 
the  study  is  that  its  conclusions  came  as  such  a  shock  to  criminal  justice  prac- 
titioners and  observers  in  California  and  elsewhere.  That  a  probation  system  could 
come  so  close  to  running  out  of  control  without  attracting  more  immediate  attention 
is  a  lesson  which  other  jurisdictions  ignore  at  their  peril. 
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The  degree  of  recidivism  by  Massachusetts  probationers  was  recently- 
discussed  by  Professor  Byrne  in  the  following  terms : 

In  Massachusetts,  only  about  one  in  five  cases  is  placed  on 
risk/needs  supervision;  the  majority  of  a  probation  officer's 
caseload  includes  administrative  cases.  A  1984  study  revealed 
that  35  percent  of  all  probationers  under  risk/needs  supervision 
were  arraigned  on  new  charges.  However,  recidivism  varied 
markedly  by  classification/supervision  level:  only  about  15 
percent  of  the  minimum  supervision  cases  were  rearraigned  as 
compared  to  50  percent  of  the  maximum  supervision  cases.  From 
this  perspective,  it  appears  that  -  in  Massachusetts  at  least  -  a 
clearly  identifiable  subgroup  of  probationers. . .inflate  the 
overall  failure  rate.  It  is  this  group  that  poses  a  threat  to 
community  safety,  not  the  majority  of  offenders  under  super- 
vision. 6 

Deciding  whether  any  given  recidivism  rate  is  excessive  is  highly 
subjective  since,  as  Professor  Byrne  asks:  "(1)  What  level  of  recidivism  is 

acceptable  to  you....?  (2)  Who  do  you  want  to  be  placed  on  probation ?  (3)  How 

long  do  you  want  the  probation  department  to  supervise  these  offenders ?  And 

(4)  how  much  time,  energy  (and,  therefore,  money)  are  you  willing  to  spend  on 

7 
probation  services  to  achieve  an  'acceptable'  level  of  control?" 

Nothwithstanding  Professor  Byrne's  caveats,  at  least  some  close  observers 

are  convinced  that  recidivism  rates  in  the  Commonwealth  are,  in  fact,  too  high. 

One  of  the  major  findings  of  a  recent  evaluation  of  the  Massachusetts  probation 

system  prepared  by  the  Newton  based  Spangenberg  Group  for  the  Office  of  the  Chief 

Administrative  Judge  of  the  Trial  Court  was  that: 

Data  available  from  OCP  (Office  of  the  Commissioner  of 
Probation)  indicates  that  recidivism  rates  for  probationers  in 
Massachusetts  [are]  unduly  high.  There  is  clear  debate  on  this 
issue  and  the  available  statistics  can  be  interpreted  in  a  number 
of  ways.  However,  whatever  view  one  takes  of  the  data,  it  does 
appear,  based  upon  reports  received  in  the  field,  that  the  rate 
of  recidivism  is  too  high. 8 
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Andrew  R.  Klein,  chief  probation  officer  of  Quincy  District  Court,  goes 
even  further,  declaring  "[t]he  stark,  fact  is  that  the  probation  system  simply  fails 
to  protect  the  public  from  offenders  under  its  custody.  The  majority  of  street 

criminals  placed  on  probation  commit  new  crimes  while  under  supervision.  Then, 

9 
most  are  permitted  to  remain  on  probation,  allowing  them  to  commit  still  morel" 

Deciding  to  Charge 

In  recent  years,  the  emphasis  upon  rehabilitation  and  alternatives  to 
incarceration  which  molded  the  evolution  of  the  criminal  justice  system  during  much 
of  the  twentieth  century  has  begun  to  erode  in  the  face  of  a  renewed  emphasis  upon 
incapacitation  and  retribution:  prison  sentences  have  become  both  more  severe  and 
more  frequent;  mandatory  and  determinate  sentencing  laws  have  curtailed  the  use  of 
alternative  sentences;  and  parole  boards  are  tightening  their  standards  to  placate 
a  crime  weary  public. 

Nowhere  are  the  repercussions  of  this  change  in  attitudes  towards  crime 
and  punishment  more  apparent  than  in  the  operation  of  state  and  local  probation 
systems.  The  social  worker/assistance  orientation  towards  probationers  which  had 
long  guided  probation  officers'  relationships  with  their  "clients"  has  given  way 
to  a  surveillance /control  model  of  managing  offenders.   In  the  process,  the  goal 
of  helping  the  "client"  (with  its  emphasis  upon  counseling  and  assistance)  has 
become  secondary  to  community  protection  (with  its  stress  upon  surveillance  and 
revocation)  as  the  fundamental  mission  of  the  probation  officer. 

One  can  only  speculate  as  to  what  impact  this  change  in  mission  will 
ultimately  have  on  public  safety  and  offender  rehabilitation.  At  least  in  the 
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short  term  the  effect  will  probably  be  to  increase  support  for  the  adoption  of 
probation  fee  requirements  among  policymakers  and,  even  more  so,  the  public  at 
large. 

At  first  glance,  the  concept  of  probation  fees  might  seem  more  in  keeping 
with  the  correctional  philosophy  of,  say,  Texas,  than  the  more  liberal  Bay  State. 
Yet  upon  closer  examination,  there  is  ample  precedent  for  the  introduction  of 
probation  fees  in  Massachusetts  since  the  Commonwealth  currently  utilizes  several 
examples  of  "pay  your  own  way"  tactics  in  dealing  with  those  who  violate  its  laws. 
For  example,  first  offenders  placed  upon  probation  under  one  of  the  state's  drunk 
driving  laws  (M.G.L. ,  c.  90,  s.  24D)  are  required  to  attend,  at  their  own  expense, 
an  alcohol  rehabilitation  and  treatment  program.   In  addition,  each  person  placed 
in  such  a  program  is  required  to  pay  a  $200  fee  which  is  deposited  in  the  state's 
general  fund  to  be  used,  subject  to  appropriation,  for  the  support  of  programs  to 
apprehend  and  treat  other  persons  charged  or  convicted  of  driving  under  the 
influence. 

The  latter  requirement  is  a  probation  fee  in  the  broadest  sense  of  the 
term  in  that  it  is  designated  as  a  fee  and  applies  only  to  probationers.   It 
differs  from  a  probation  supervision  fee,  at  least  as  that  term  is  applied  in  most 
states,  in  two  respects.  First,  because  it  is  a  flat  fee  rather  than  a  monthly 
charge,  there  is  no  relationship  between  the  term  of  an  individual's  probation 
sentence  and  the  amount  he  or  she  will  ultimately  be  required  to  pay.  Thus  it 
violates  the  proposition  that  there  should  be  some  relationship  between  fees  paid 
and  services  provided.  Absent  such  a  relationship,  fees  begin  to  become  indis- 
tinguishable from  fines.  Second,  it  is  imposed  only  upon  first  offenders  placed  on 
probation  under  this  particular  statute,  rather  than  all  probationers. 
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Other  examples  of  the  Commonwealth's  commitment  to  forcing  offenders  to 
"pay  their  fair  share"  include  provisions  for  court  costs  assessments,  the  recently- 
established  victim/witness  fee  and  the  county  houses  of  correction  work  release 
programs.  In  the  context  of  probation  fees,  the  work  release  statute  (G.L.M. ,  c. 
127,  s.  86F)  is  of  special  interest. 

Inmates  who  participate  in  work  release  programs  are  required  to  turn  over 
to  the  sheriff  all  of  their  earnings,  minus  tax  and  similar  deductions.  The 
sheriff  is  thereupon  required  to  deduct  an  amount  for  "substantial  reimbursement  to 
the  county  for  providing  food,  lodging  and  clothing"  for  the  inmate  as  well  as  "the 
actual  and  necessary  food,  travel  and  other  expenses"  of  the  inmate  when  released 
for  employment  under  the  program.  The  obvious  rationale  for  this  reimbursement 
requirement  is  that  persons  who  can  afford  to  help  defray  the  costs  of  their 
incarceration  should  be  forced  to  do  so.  If  there  is  good  cause  for  treating 
probationers  differently,  it  is  not  readily  apparent. 

Each  of  these  statutes  is  consistent  with  probation  fee  advocates'  goals 
of  forcing  offenders  to  take  responsibility  for  their  actions,  pay  costs  which 
would  otherwise  fall  upon  the  taxpayer  and  suffer  a  little  added  punishment  for 
their  transgressions. 

Setting  Fees 

Setting  fees  requires  decisions  concerning  who  to  charge,  when  to  charge 
and  how  much  to  charge. 

The  poor,  the  uneducated,  and  the  unemployable  are  all  disproportionately 
represented  among  probation  populations  (particularly  the  risk/need  caseload). 
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Many  of  these  individuals  are  already  subject  to  fines,  restitution  charges, 
victim/witness  fees,  and  court  costs  assessments.  Thus,  probation  fees  would  in 
many  cases  be  competing  with  these  prior  claims  for  probationers'  sometimes  meager 
resources. 

The  potential  for  conflict  between  probation  fee  collections  and  other 
financial  obligations  is  one  of  the  issues  jurisdictions  contemplating  fee  programs 
must  resolve  at  the  outset.  Critics  charge  that  probation  fee  obligations  will 
divert  revenues  from  restitution  payments,  victim/witness  fees  and  other  more 
important  uses.   If  this  is  allowed  to  occur,  they  point  out,  probation  fee 
programs  could  deteriorate  into  a  court -ordered  system  of  "robbing  Peter  to  pay 
Paul." 

Many  states  with  fee  programs  have  already  recognized  and  responded  to 
this  problem  by  stipulating  (either  by  statute  or  administratively)  what  priority 
should  be  given  to  probation  fee  collections  in  relation  to  restitution,  fines, 
court  costs,  or  other  court-ordered  payments.  Although  jurisdictions  differ  with 
respect  to  the  priority  they  assign  each  obligation,  most  place  probation  fees 
somewhere  in  the  middle  or  at  the  bottom  of  the  list. 

In  Colorado,  for  example,  probation  fees  are  collected  only  after  victim 
compensation  payments,  restitution  charges  and  court  costs  assessments  have  all 
been  satisfied.  Approximately  50  percent  of  respondents  to  a  recent  national 
survey  reported  that  probation  fees  are  assigned  a  lower  priority  than  restitution 
or  fines,  40  percent  ranked  fees  on  a  par  with  restitution  and  fines,  while  10 
percent  indicated  that  fees  are  the  highest  priority.  According  to  the  report, 
"(t)he  rationale  given  to  explain  a  higher  priority  for  fees  is  that  they  are 
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crucial  to  the  survival  of  the  agency,  (and)  (w)ithout  a  functioning  probation 
department,  restitution  and  other  financial  obligations  would  not  be  col- 
lected."10 

In  states  such  as  Massachusetts,  where  fee  revenues  will  never  be  critical 
to  probation  department  operations  and  victim  compensation  programs  are  highly 
valued,  a  procedure  similar  to  Colorado's  may  be  warranted.  However,  it  may  be 
advisable  to  establish  such  a  policy  by  statute  in  order  to  ensure  that  it  is 
uniformly  applied  and  enforced  by  all  courts.  Such  an  approach  would  also  force 
judges  to  consider  the  totality  of  financial  obligations  imposed  when  determining 
whether  an  individual  can  reasonably  be  expected  to  pay  probation  fees. 

Another  concern  raised  by  opponents  is  that  while  most  probationers  would 
pay  their  fees,  some  might  resort  to  illegal  activities  to  do  so.  Though  this 
concern  certainly  has  some  basis  in  fact,  it  should  not  be  accorded  great  weight 
when  balancing  the  potential  problems  and  benefits  of  fee  programs. 

The  imposition  of  any  financial  sanction  (whether  it  be  a  fine,  a  victim/ 
witness  fee,  or  a  probation  fee)  could  induce  some  individuals  to  commit  new  crimes 
in  search  of  funds.  Probation  fees,  like  attorney  fees,  or  any  other  cost  borne  by 
offenders,  will  sometimes  be  paid  with  monies  raised  through  illegal  acts.  But  it 
is  alarmist  to  suggest  that  significant  numbers  of  otherwise  law  abiding  proba- 
tioners will  commit  new  crimes  solely  to  pay  probation  fee  charges  of  $10-$50  per 
month. 

With  few  exceptions,  persons  who  commit  crimes  to  pay  their  probation  fees 
will  be  the  same  individuals  who  will  commit  crimes  to  pay  the  rent,  buy  a  car,  go 
to  the  movies,  or  get  a  fix.   In  short,  they  will  be  the  very  persons  whose 
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presence  among  probation  caseloads  pose  the  greatest  threat  to  life  and  property. 
What  impact  the  obligation  to  pay  probation  fees  might  have  upon  these  individuals' 
propensity  to  commit  further  crimes  is  unknown.  But  the  risk  of  fee- induced  crime 
appears  to  be  insignificant  when  measured  against  the  revenues  at  stake.  In  any 
event,  the  critical  public  policy  choice  raised  by  this  risk  is  not  whether  or  not 
to  impose  fees,  but  whether  or  not  persons  so  easily  provoked  to  prey  on  others 
should  be  placed  on  probation  in  the  first  place. 

This  is  not  to  say  that  fees  should  be  imposed  without  regard  for  individ- 
ual needs  or  circumstances.  One  of  the  central  tenets  of  modern  criminal  law  is 
the  need  for  proportionality  between  punishments  and  crimes.   In  the  case  of  truly 
indigent  probationers,  the  imposition  of  even  token  probation  fees  may  violate  this 
principle. 

It  would  not  be  difficult  to  show  that  what  some  advocates  of  probation 
fees  refer  to  the  as  "beer  and  cigarette  money"  is  actually  "milk  and  eggs  money" 
for  many  probationers  and  their  families.  The  extraction  of  fees  from  persons 
already  so  impoverished  would  resemble  a  community  based  derivative  of  the  debtors' 
prison  systems  from  a  shameful  past.  Such  a  system  would  not  only  be  reprehen- 
sible, but  in  most  states,  and  certainly  in  Massachusetts,  illegal. 

It  is  imperative,  therefore,  that  fee  programs  be  designed  to  ensure  that 
individuals  are  neither  denied  probation  nor  have  their  probation  revoked  because 
of  inability  to  pay.  Fortunately,  there  are  at  least  two  simple,  equitable  means 
of  achieving  this  end.  The  first  approach  -  and  the  one  most  commonly  used  by 
jurisdictions  with  fee  programs  -  is  to  utilize  a  means  test  whereby  indigent  and 
other  needy  persons  can  be  excused  from  their  fee  obligation.  The  second  approach 
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-  which  can  be  used  in  conjunction  with  the  first  -  is  to  provide  a  community 
service  alternative  in  lieu  of  fee  payments. 

Some  states'  supervision  fee  statutes  include  very  specific  criteria  for 
exempting  individuals  from  all  or  any  part  of  their  fee  obligation.  Florida's  law, 
for  example,  permits  exemption  if  the  offender:  (a)  has  diligently  attempted,  but 
has  been  unable,  to  obtain  employment  which  provides  sufficient  income  to  make  such 
payments;  (b)  is  a  student  in  a  program  designed  to  prepare  him  or  her  for  gainful 
employment;  (c)  has  an  employment  handicap;  (d)  is  prevented  by  age  from  securing 
employment;  (e)  is  responsible  for  the  support  of  dependents,  and  the  payment  of  a 
fee  would  constitute  an  undue  hardship;  (f)  has  been  transferred  outside  the  state; 
or  (g)  there  are  other  extenuating  circumstances.  Other  states'  statutes  incorpo- 
rate a  general  guideline  for  exemption,  such  as  the  Texas  law  which  provides  that 
"[t]he  court  may  waive  or  suspend  a  monthly  payment  of  the  fee  if  it  determines 
that  payment  of  the  fee  would  cause  the  probationer  a  significant  financial 
hardship." 

Probation  officers  perform  several  functions,  the  cost  of  which  could  be 
charged  to  the  probationer.  In  many  jurisdictions,  including  Massachusetts, 
probation  officers  often  prepare  presentencing  reports  for  use  by  judges  when 
setting  the  term  and  conditions  of  an  offender's  probation.  Some  or  all  of  the 
expense  incurred  in  preparing  these  reports  could  either  be  charged  to  the 
individual  offender  or  added  to  the  base  from  which  average  monthly  fees  for  all 
probationers  are  calculated. 

Similarly,  the  cost  of  providing  alcohol  and  drug  counseling  referrals, 
employment  assistance  and  other  nonsupervisory  services  could  either  be  billed  to 
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individuals  in  need  of  such  services  or  spread  among  the  entire  probation  popula- 
tion. Supervisory  costs  could,  likewise,  either  be  charged  on  an  individual  basis, 
perhaps  reflecting  the  degree  of  supervision  required  by  each  probationer,  or 
collected  as  a  flat  fee  on  an  average  cost  basis. 

While  a  few  states  charge  for  specific  programs  or  services,  the  most 
common  practice  is  to  require  all  probationers  to  pay  a  monthly  probation  super- 
vision fee.  In  some  states  fee  amounts  are  set  at  a  flat  rate,  such  as  $15  per 
month.   In  other  jurisdictions,  fee  amounts  can  be  imposed  within  some  statutorily 
established  range,  for  example,  $10-$50  per  month.  California's  fee  statute  does 
not  specify  fee  amounts,  requiring  instead  that  judges  determine  defendants' 
ability  to  pay  all  or  a  portion  of  the  "reasonable  cost  of  probation"  provided  that 
the  "reasonable  cost... not  exceed  the  actual  average  cost  thereof." 

Fee  Disposition 

Probation  fee  revenues  can  either  be  retained  by  the  probation  department 
or  paid  into  the  general  fund.  The  relative  advantages  and  disadvantages  of  these 
two  approaches  are  open  to  interpretation. 

Opponents  fear  that  the  introduction  of  fees  could  give  rise  to  a  revenue 
driven  probation  system  wherein  the  welfare  of  offenders,  perhaps  even  public 
safety,  becomes  secondary  to  revenue  enhancement.  They  allege,  for  example,  that 
the  link  between  caseloads  and  revenues  could  encourage  the  placement  of  more  in- 
dividuals on  probation  for  longer  periods  of  time.  Operating  in  such  a  system, 
probation  officers  may,  intentionally  or  unintentionally,  place  too  much  emphasis 
upon  fee  collection  to  the  detriment  of  their  other  responsibilities. 
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Such  concerns  apparently  weighed  heavily  on  the  minds  of  the  authors  of  a 

National  Insitute  of  Corrections  sponsored  study  who  warned: 

Lacking  the  quasi -market  effects  of  a  real  user  fee,  the 
charge  for  supervision  may  have  some  undesirable  effects. 
Without  a  direct  connection  between  supply  and  demand  for 
service,  there  could  be  a  tendency  to  increase  the  number  of 
people  to  whom  supervision  is  'supplied'.  If  probation  were  to 
become  an  even  marginally  profitable  venture  through  what 
amounts  to  a  fine  on  individuals  supervised,  it  would  hardly  be 
surprising  if  the  'net'  were  to  widen,  taking  in  many  who 
otherwise  might  have  received  no  services. H 

The  prospect  of  persons  who  would  not  otherwise  be  placed  under  super- 
vision of  the  court  being  placed  upon  probation  solely  as  a  revenue  raising  measure 
would  of  itself  be  sufficient  cause  to  reject  probation  fee  proposals.  Such  a  turn 
of  events,  however,  seems  highly  unlikely. 

In  the  first  place,  it  would  spark  an  overwhelming  surge  of  opposi- 
tion from  defense  attorneys,  civil  rights  groups,  elected  officials,  and  the 
media.  In  the  second  place,  it  borders  on  the  absurd  to  suggest  that  members  of 
the  Massachusetts  judiciary  would  be  swayed  in  their  sentencing  decisions  by  the 
opportunity  to  impose  monthly  probation  fees.  Judges  who  abuse  their  authority  to 
impose  fines,  restitution  charges  and  other  economic  sanctions,  would  very  likely 
abuse  probation  fees.  The  problem  in  such  cases  lies  not  with  the  concept  of 
probation  fees,  but  with  the  judge  and  should  be  dealt  with  in  the  same  manner  as 
any  other  abuse  of  judicial  discretion. 

Actually,  it  seems  far  more  likely  that  probation  fees  will  have  just 
the  opposite  effect  by  encouraging  judges  to  impose  probation  in  instances  where 
incarceration  might  formerly  have  been  the  sentence  of  choice.  For  instance,  in 
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Georgia,  probation  fee  revenues  are  being  used  to  fund  the  state's  intensive  pro- 
bation program  whereby  offenders  who  would  otherwise  be  locked  up  are  diverted  into 
a  lower  cost  and  seemingly  successful  community-based  intensive  probation  program. 
In  other  states,  fee  revenues  have  supported  the  hiring  of  additional  probation 
officers  to  supervise  larger  probation  populations. 

Alternatively,  fee  revenues  can  be  used  to  provide,  improve  or  expand  a 
host  of  social  services  that  are  presently  unavailable  or  in  short  supply.  The 
Spangenberg  Group's  recent  report  identified  serious  deficiencies  in  both  the  scope 
and  variety  of  services  available  to  probationers.  Among  the  services  needed  most 
were  counseling,  job  training,  drug  and  alcohol  treatment,  and  shelters  for  bat- 
tered spouses.  According  to  the  report,  "only  a  patchwork  system  of  services 
within  and  outside  the  probation  system  has  been  developed  with  the  Commonwealth." 

Commenting  on  this  lack  of  services,  one  obviously  frustrated  probation 

officer  observed: 

What  are  we  doing?  Over  one  half  (of  our  clients)  go  to 
jail  on  surrender.  We  do  not  have  the  backup  services  to  make 
it  work.  There  is  no  priority  for  drug,  mental  health,  sex 
offender  treatment,  employment  services,  etc.  What  is  our 
function  other  than  to  watch  them  fail  as  predicted? 12 

Judge  Albert  Kramer  of  the  Quincy  District  Court,  a  nationally  recognized 

expert  on  alternative  sentencing,  has  also  addressed  the  problems  raised  by  lack  of 

services: 

...probation  isn't  probation  without  a  program....  Probation 
intercedes  in  peoples  lives  without  really  offering  them  any  help  with  the 
problems  that  caused  them  to  commit  their  crimes....  That's  totally 
immoral.  It's  pretending  an  involvement  that  doesn't  occur. 13 
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The  need  for  additional  services  was  one  of  the  few  subjects  about  which 
virtually  everybody  contacted  by  the  Research  Bureau  agreed.  Probation  officers 
repeatedly  complained  that  they  were  unable  to  find  space  in  drug  and  alcohol 
rehabilitation  programs  for  individuals  not  covered  by  private  insurance.  Yet, 
without  such  assistance,  these  individuals  are  much  more  likely  to  recidivate, 
pose  a  greater  risk  to  community  safety  and  place  inordinate  demands  upon  probation 
department  resources. 

In  light  of  the  state's  current  fiscal  condition,  additional  general  rev- 
enue funding  for  the  types  of  services  needed  by  probationers  is  extremely  unlikely 
in  the  near  (even  not  so  near)  future.  Probation  fees,  on  the  other  hand,  would 
provide  a  ready  and  very  appropriate  source  of  such  funding. 

Fee  revenues  are  an  attractive  means  of  funding  probation  related  services 
and  programs  for  several  reasons.  By  providing  a  new  revenue  source,  they  would 
permit  programs  and  services  to  be  introduced  or  expanded  without  resorting  to 
general  tax  increases  or  the  shifting  of  resources  from  alternative  uses.  At  the 
same  time,  fee  programs  forge  a  link  between  those  who  benefit  from  enhancing  pro- 
bation department  support  services  and  those  who  pay  for  such  improvements.  Of 
course,  not  all  probationers  are  in  need  of  additional  services,  but  as  one  pro- 
bation official  argued:  "Even  probationers  who  do  not  directly  benefit  from  fee 
expenditures  should  be  required  to  help  the  person  down  the  road  who  may  need 
assistance."  Finally,  probation  officials  in  several  states  noted  that  fee  re- 
quirements have  been  a  tremendous  help  in  garnering  public  and  legislative  support 
for  their  departments. 
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Another  frequently  raised  objection  to  probation  fees  is  that  they  will 
encourage  expectations  that  probation  departments  can  be,  at  least  in  part,  self- 
supporting.  As  a  result,  financial  support  from  general  tax  revenues  would  begin 
to  decline.  According  to  this  scenario,  each  dollar  of  fee  revenue  would  displace 
a  dollar  of  general  revenue  funding.  The  final  result  is  that  probation  depart- 
ments may  find  themselves  in  the  position  of  having  to  rely  on  an  uncertain  revenue 
base  while  expending  scarce  resources  on  fee  collection  activities. 

The  extent  to  which  this  has  actually  occurred  is  unclear.   In  some 
states,  probation  fee  revenues  are  paid  into  the  general  fund.  Other  jurisdictions 
provide  for  revenues  to  be  paid  into  a  revolving  fund  to  be  used  for  salaries  of 
probation  officers,  administrative  expenses,  travel  allowances,  educational 
programs,  and  other  general  operating  costs.  In  other  instances,  as  in  Georgia, 
probation  fees  are  used  to  fund  policy  innovations  like  that  state's  intensive 
probation  program. 

Probation  officials  contacted  by  the  Research  Bureau  were  divided  in  their 
opinions  as  to  whether  probation  fee  revenues  have  supplemented  or  supplanted 
general  revenue  financing.  Most  felt  that  their  departments'  status  as  a  revenue 
producer  was  a  definite  advantage  in  the  competition  for  funds  among  government 
agencies  and  led  to  larger  appropriations  than  would  otherwise  have  been  the  case. 

In  the  final  analysis,  it  probably  makes  little  difference  whether  a 
statute  stipulates  that  fee  revenues  be  retained  by  probation  departments,  paid 
into  the  general  fund  or  earmarked  for  special  programs.  If  state  policymakers  are 
determined  to  use  fee  programs  for  general  revenue  purposes,  even  the  most 
carefully  worded  statute  will  not  prevent  them  from  realizing  that  goal.  If, 
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instead,  there  is  deep-rooted  support  for  utilizing  fee  revenues  to  expand  or 
enhance  probation  department  operations  that  too  can  easily  be  achieved. 

The  Commonwealth  provides  an  excellent  case  in  point.  The  state's  need 
for  additional  revenues  might  tempt  some  legislators  to  support  the  adoption  of 
probation  fee  requirements  as  a  means  of  funding  general  purpose  government. 
Others,  more  concerned  by  the  social  services  deficiencies  described  above,  may 
insist  on  earmarking  fee  revenues  to  alleviate  these  shortcomings.   In  other  cases, 
the  opportunity  to  use  fee  revenues  to  expand  probation  and  other  programs  which 
serve  as  alternatives  to  incarceration  could  be  the  decisive  factor.   It  is  the 
relative  strength  of  each  of  these  motivations,  not  the  language  in  which  the 
enabling  legislation  is  cast,  which  will  ultimately  determine  whether  probation 
departments  experience  any  increase  in  funding  attributable  to  probation  fees. 

Sanctions 

Most  probationers  will  probably  pay  their  fees  with  little  or  no  prod- 
ding.  In  other  cases,  probation  officers  will  have  to  exert  pressure  ranging  from 
friendly  persuasion  to  aggressive  brow  beating.   Even  the  latter  will  sometimes 
prove  ineffective  and  sanctions,  including  the  threat  of  incarceration,  are 
an  essential  element  of  successful  fee  programs. 

In  the  majority  of  states,  failure  to  pay  probation  fees  is  punishable  in 
the  same  manner  as  is  violation  of  any  other  condition  of  probation.  Recognizing 
that  incarceration  should  be  used  only  as  a  last  resort,  most  jurisdictions  seem  to 
employ  a  "talk  tough,  act  forgiving"  approach  to  dealing  with  individuals  who  fall 
behind  in  their  payments.  For  example,  in  some  states  persons  whose  financial 
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situation  takes  a  turn  for  the  worse  can  either  have  their  fee  obligations  reduced 
or  forgiven,  or  be  granted  a  grace  period  until  they  get  back  on  their  feet.  In 
other  instances,  a  community  service  obligation  can  be  substituted  for  the  fee 
requirement. 

Of  course,  failure  to  pay  fees  is  not  always  involuntary  and  willful 
refusal  to  satisfy  probation  fee  obligations  is  often  dealt  with  harshly.  In 
Colorado,  for  example,  it  is  not  uncommon  for  persons  who  are  able  but  refuse  to 
pay  their  fees  to  be  brought  back  before  the  court  and  given  a  work  release 
sentence.  Usually,  the  mere  threat  of  having  to  spend  nights  in  jail  for  the  next 
six  months  elicits  prompt  payment. 

Florida  employs  what  can  be  described  as  a  "three  strikes  and  you're  in  " 
approach  to  dealing  with  probationers  who  fail  to  pay  their  fees.  The  first  missed 
payment  is  dealt  with  informally  by  the  probation  officer,  either  over  the  tele- 
phone or  during  a  regularly  scheduled  meeting.  Failure  to  pay  a  second  time 
elicits  a  letter,  thus  establishing  a  written  record,  warning  of  the  potential 
consequences  of  further  delinquency.  A  third  missed  payment  results  in  the  person 
being  brought  back  before  the  court,  at  which  time  incarceration  is  a  very  real 
possibility. 

In  contrast,  California's  probation  fee  statute  prohibits  incarceration 
for  failure  to  pay  by  limiting  fee  enforcement  motions  to  civil  court  actions  and 
specifically  excluding  contempt  findings.  Other  sanctions  which  could  be  used  to 
enforce  fee  requirements,  short  of  incarceration,  include  attachment  of  assets, 
garnishment  of  wages  or  withholding  of  tax  returns. 
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Even  states  which  strongly  enforce  fee  obligations  are  reluctant  to  revoke 
an  individual's  probation  for  simple  failure  to  pay.  Fortunately,  according  to 
officials  in  several  states,  they  are  seldom  forced  to  go  to  such  lengths.  Indi- 
gency exclusions,  adjustments  to  fee  amounts,  temporary  suspension  of  fee  obliga- 
tions and  other  need-based  accommodations  have  proven  to  be  very  effective  at 
ensuring  that  persons  obligated  to  pay  fees  have  the  means  to  do  so.  Probationers 
who  refuse  to  pay  fees  despite  their  ability  to  do  so  are  most  often  the  same 
individuals  who  are  unable  or  unwilling  to  abide  by  other  conditions  of  probation. 
Consequently,  failure  to  pay  fees  is  generally  just  one  item  on  a  list  of  offenses 
which  result  in  probation  being  revoked. 

Administering  Fee  Programs 

Probation  officers  already  labor  under  heavy  paperwork  and  caseload 
burdens.  Some  critics  contend  that  time  spent  collecting  probation  fees  would  be 
better  devoted  to  counseling  and  surveillance  activities.  Surely,  they  argue,  we 
should  be  striving  to  reduce,  not  increase,  paperwork  and  administrative  require- 
ments. A  collateral  concern  is  that  collection  activities,  by  casting  officers  in 
the  role  of  bill  collectors,  will  have  a  deleterious  effect  on  officer/client 
relations  and  undermine  professionalism  among  probation  staff. 

Collecting  fees  will  require  extra  effort  on  the  part  of  line  officers, 
their  superiors,  central  office  staff,  and  the  courts.  Judging  by  the  experience  of 
other  jurisdictions,  this  extra  workload  can  be  accommodated  at  acceptable  cost  and 
with  little  difficulty.   Indeed,  according  to  one  study,  while  "the  problems 
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associated  with  fee  collection  are  stressed  by  those  who  do  not  already  have  fee 
programs  in  place,  [mjanagers  with  some  first-hand  experience  in  this  area  tend  to 
emphasize  the  benefits." 

The  impact  of  collection  activities  upon  probation  agency  functions  was  one 
of  the  issues  addressed  by  a  1986  report  on  fees  for  probation  services  prepared  by 
the  National  Council  on  Crime  and  Delinquency  (NCCD).15  That  study  found  that  time 
required  by  probation  fee  collection  activities  was  minimal,  usually  involving  less 
than  10%  of  total  time.  Even  more  telling  are  the  results  of  an  earlier  NCCD  study 
which  concluded  that  time  devoted  to  all  collection  activities  (including  restitu- 
tion) rarely  amounted  to  more  than  2%  of  officers'  time. 

The  earlier  study  also  examined  the  impact  of  fees  (i.e.,  all  fees,  not  just 
fees  for  probation  services)  on  the  amount  of  time  officers  devoted  to  basic  super- 
vision activities.  Based  upon  data  from  16  jurisdictions,  the  NCCD  concluded  that 
the  only  discernible  difference  between  agencies  that  collected  fees  versus  those 
which  did  not  was  that  the  former  averaged  approximately  20  minutes  less  per  month  on 
maximum  supervision  probationers.  Time  spent  on  medium  and  minimum  cases  was  virtu- 
ally identical  for  both  the  collecting  and  noncollecting  agencies. 

The  NCCD  study  also  appears  to  contradict  claims  that  fee  activities  would 
undermine  professionalism  among  probation  staff.  As  shown  in  the  table  below,  only 
one  in  four  officers  felt  that  fee  activities  decreased  professionalism.  Fourteen 
percent  stated  that  fees  actually  increased  professionalism,  with  the  majority  (60%) 
holding  that  there  was  no  relationship  between  fees  and  professionalism.  Interest- 
ingly, administrators  saw  even  fewer  problems,  with  83%  stating  either  that  there  was 
no  relationship  (60%)  or  that  fees  increased  the  professionalism  of  staff  (23%). 
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Table  I. 

Effect  of  Fee  Activities  on  Professionalism 
of  Probation  Officers 


No  significant  effect 
Decrease  professionalism 
Increase  professionalism 


Chief  Administrator 


60% 


17% 
23% 


Line  Officer 


60% 


26% 


14% 


Source:  National  Council  on  Crime  and  Delinquency,  Fees  for  Probations  Services, 
January,  1986,  p. 10. 

Fees  can  be  collected  by  probation  officers  or  administrative  personnel. 
While  states  with  fee  programs  use  both  approaches,  there  are  good  reasons  for 
utilizing  administrative  personnel  whenever  possible.  First,  and  most  importantly, 
it  reduces  the  paperwork  and  administrative  burden  placed  upon  probation  officers, 
thereby  minimizing  potential  conflict  between  fee  collection  activities  and  their 
other  responsibilities.  Another  advantage  is  that  using  administrative  employees, 
who  are  paid  considerably  less  than  probation  officers,  helps  hold  down  collection 
costs.  Finally,  administrative  employees,  many  of  whom  are  already  involved  with 
various  collection  activities,  are  more  familiar  with  record  keeping  and  data  entry 
procedures . 

Whatever  approach  is  used,  it  is  imperative  that  proper  safeguards  be  em- 
ployed to  prevent  misappropriation  of  funds  or  inadvertent  failure  to  record  all 
payments  received.  For  this  reason  alone,  it  may  be  advisable  to  require  that  all 
payments  be  made  in  person  or  by  mail  to  a  central  office  or  designated  individual 
within  each  court  house  or  probation  department.  Probation  officers  would  simply 
monitor  probationers'  payment  history  based  upon  some  easily  accessed  central  file. 
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To  further  ensure  a  proper  auditing  trail,  it  is  prudent  to  require,  as 
many  states  do,  that  fees  be  paid  by  money  order,  certified  check,  or  personal 
check  rather  than  cash.  As  one  state  official  observed,  the  problem  with  cash  is 
that  "it  has  a  tendency  to  grow  legs  and  walk  away."  Some  states  also  have  exper- 
ienced problems  with  burglaries  at  local  probation  offices  where  large  amounts  of 
cash  are  known  to  be  kept. 

Although  probation  officers'  involvement  in  the  actual  collection  of  fees 
can  be  minimized,  they  will  have  to  be  relied  upon  to  distinguish  between  cases 
where  individuals  are  unwilling,  as  opposed  to  unable,  to  meet  their  fee  obliga- 
tion. Therefore,  even  if  administrative  personnel  are  utilized  whenever  feasible, 
probation  officers  will  remain  the  critical  link  between  the  imposition  and  col- 
lection of  fee  obligations.  Where  officers  resent  having  to  collect  fees,  revenues 
will  be  lost,  morale  will  suffer  and  administrative  problems  will  be  commonplace. 
In  a  more  supportive  environment,  fee  enforcement  responsiblities  appear  to 
engender  little  opposition  from  probation  officers  and  cause  few  administrative 
problems  while  ensuring  high  collection  rates. 

An  extremely  important  consideration,  then,  is  whether  the  majority  of 
the  Commonwealth's  probation  officers  will  be  in  favor  of,  opposed  to,  or  neutral 
towards  the  imposition  of  supervision  fees.  The  Massachusetts  Association  of  Chief 
Probation  Officers  has  already  endorsed  the  concept  of  supervision  fees,  thereby 
creating  a  strong  presumption  of  rank  and  file  support.  The  consensus  among  chief 
probation  officers  interviewed  during  the  preparation  of  this  report  was  that  while 
some  probation  officers  might  oppose  fees  on  philosophical  grounds  or  because  of 
the  extra  work  involved,  most  would  actually  favor  such  a  policy.  On  the  whole, 
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the  chiefs  anticipate  few  problems  in  terms  of  added  paperwork,  administrative 
burdens  or  employee  resistance. 

A  number  of  chiefs  noted  that  their  offices  are  already  involved  in  the 
collection  of  fines,  court  costs,  restitution  payments,  victim/witness  fees,  and 
support  payments.  In  light  of  their  current  responsibilities,  they  believe  the 
extra  time  and  effort  required  to  collect  probation  fees  would  be  negligible.  As 
would  be  expected,  however,  their  desire  to  take  on  the  added  task  of  collecting 
supervision  fees  depends  to  some  extent  upon  whether  any  of  the  fee  revenue  would 
be  used  to  support  probation  related  activities. 

Many  of  the  chiefs  expressed  resentment  over  the  fact  that  none  of  the 
millions  of  dollars  currently  collected  by  their  offices  provides  any  direct  bene- 
fit to  their  operations.  Based  upon  numerous  comments,  it  is  fair  to  say  that 
while  earmarking  all  or  some  portion  of  fee  revenue  for  probation  department  use 
does  not  appear  critical  to  winning  probation  officers'  support,  it  may  prove 
essential  in  generating  their  enthusiasm. 

Fee  Revenues 

Fee  revenues  can  be  estimated  by  multiplying  the  number  of  persons  charged 
by  the  average  fee  obligation.  Subtracting  collection  costs  from  this  total  and 
factoring  in  uncollected  fees  yields  a  projection  of  the  state's  net  revenue  gain. 
The  difficulty  lies  in  estimating  what  percentage  of  the  total  probation  caseload 
can  and  should  be  required  to  pay  fees,  what  percentage  of  these  individuals  will 
actually  pay  their  fees,  and  how  changes  in  economic  conditions  will  influence  both 
of  these  variables. 
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An  increase  in  the  unemployment  rate  will  cause  a  decline  in  both  the 
number  of  persons  who  can  afford  to  pay  fees  and  the  amount  which  they  can  afford 
to  pay.  Conversely,  as  economic  conditions  improve,  collection  rates  and  average 
fee  amounts  would  be  expected  to  rise.  Finally,  the  actual  number  of  persons  on 
probation  will  fluctuate  in  response  to  changes  in  economic  conditions,  criminal 
justice  policies  and  other  factors  which  are  difficult  to  predict  and  often 
impossible  to  quantify. 

Ideally,  revenue  estimates  should  incorporate  all  of  the  costs  involved  in 
operating  a  probation  fee  program.  Unfortunately,  for  reasons  discussed  below,  it 
is  not  possible  to  approach,  much  less  satisfy,  such  an  exacting  standard.  Some 
costs  associated  with  supervision  fees  are  obvious,  such  as  the  time  and  resources 
expended  by  probation  department  personnel  and  other  public  employees  in  imposing, 
collecting  and  otherwise  administering  fee  requirements.  Other  costs  are  hard  to 
fathom,  such  as:  (1)  the  extravagance  of  using  scarce  prison  and  jail  space  to 
incarcerate  individuals  who  refuse  to  pay  their  fees  or  (2)  the  public  safety 
consequences  of  diverting  probation  officers  from  their  surveillance  or  counseling 
duties  in  order  to  collect  fees. 

Attempts  by  the  Research  Bureau  to  obtain  estimates  of  the  costs  incurred 
by  other  jurisdictions  to  operate  their  fee  programs  proved  futile.  Most  officials 
contacted  by  the  Bureau  are  certain  (with  good  cause)  that  revenues  derived  from 
their  fee  programs  exceed  costs  by  such  a  magnitude  that  any  detailed  comparison 
between  the  two  is  unnecessary.  Even  if  that  were  not  the  case,  many  jurisdictions 
are  so  committed  to  the  concept  of  making  probationers  bear  the  costs  of  probation 
department  operations,  that  they  would  probably  continue  to  collect  fees  even  if  it 
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were  shown  to  be  only  a  marginally  cost  effective  practice.   In  addition,  the  lack 
of  reliable  cost  data  reflects  the  difficulty  most  government  agencies  encounter 
when  called  upon  to  estimate  the  cost  of  executing  one  of  several  often  overlapping 
functions. 

Given  the  problems  outlined  above,  any  estimate  of  the  costs  of  introducng 
supervision  fees  in  the  Commonwealth  would  be  mere  guesswork.  It  deserves  empha- 
sis, however,  that  no  one  interviewed  during  the  preparation  of  this  report 
provided  any  sound  reason  for  expecting  costs  to  offset  more  than  a  small  portion 
of  total  revenues  collected.  Such  would  certainly  seem  to  be  the  case  considering: 
(1)  the  state's  large  probation  population;  (2)  probation  departments'  long- 
standing involvement  in  the  collection  of  fines,  court  costs  and  other  pecuniary 
sanctions;  (3)  past  and  ongoing  efforts  to  fully  automate  probation  department 
records;  (4)  the  small  likelihood  that  incarceration  solely  for  failure  to  pay 
probation  fees  would  occur;  and  (5)  the  existence  of  such  a  tight  labor  market  that 
virtually  anyone  who  wants  a  job  can  find  one. 

The  Massachusetts  adult  probation  population  for  the  past  three  years  is 
shown  in  Table  II  below.  As  was  explained  earlier,  the  probation  population  is 
divided  into  two  categories:  risk/need  and  administrative.  The  administrative 
caseload  is  further  divided  into  support  cases,  driving  under  the  influence  (DUI) 
cases,  and  other  administrative  cases.  The  vast  majority  of  probationers  fall  into 
the  risk/need,  support  and  DUI  classifications.  The  total  number  of  other  adminis- 
trative cases  at  the  district  court  level  -  which  varies  considerably  among 
individual  courts  -  is  not  reported  in  statewide  caseload  statistics  and,  conse- 
quently, cannot  be  included  in  the  revenue  projections  made  below. 
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Because  the  omission  of  these  cases  from  the  statewide  statistics  compiled 
by  the  Office  of  the  Probation  Commissioner  was  not  discovered  until  very  late  in 
the  preparation  of  this  report,  the  Research  Bureau  was  unable  to  determine  the 
number  of  probationers  included  in  this  category.  Given  the  ballpark  nature  of  the 
revenue  estimates,  the  exclusion  of  persons  who  make-up  the  other  administrative 
caseload  is  probably  not  significant.  But  it  certainly  introduces  a  conservative 
bias  to  the  estimates  which  the  reader  should  bear  in  mind.  In  addition,  the  small 
number  (approximately  550)  of  superior  court  administrative  cases  are  excluded  from 
the  revenue  projections. 


Table  II. 


Total  Risk/Need,  Support  and  DUI  Caseloads:  1985-1987 


Category        1985        1986        1987 


Risk/Need        28,088       28,967       27,341 


Support         29,098       30,859       34,284 


DUI  32,601       34,106       35,346 


Source:  Annual  Report  of  the  Masschusetts  Trial  Court  1987. 
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In  deriving  its  revenue  estimates,  the  Research  Bureau  has  assumed  that 
the  support  caseload  would  be  exempted  from  any  fee  requirement.  Common  sense 
dictates  that  persons  placed  on  probation  for  failure  to  support  their  families  are 
inappropriate  subjects  for  probation  fee  obligations.  Whether  the  DUI  caseload 
should  also  be  excluded  is  arguable. 

There  is  a  limit  to  how  far  the  state  can  reasonably  go  in  punishing  drunk 
drivers  and,  according  to  one  view,  the  Commonwealth  may  have  already  reached  this 
point.   From  this  perspective,  requiring  drunk  drivers  to  pay  probation  fees  on 
top  of  existing  sanctions  may  violate  the  boundary  between  reasoned  response  and 
draconian  punishment.  Further,  it  can  be  argued  that  DUI  offenders,  who  require  a 
lower  level  of  supervision  than  most  risk/need  probationers,  should  not  be  required 
to  pay  equivalent,  perhaps  any,  fee.  Finally,  as  discussed  earlier,  the  $200  fee 
currently  imposed  upon  many  first  offender  DUI  probationers  could  be  interpreted  as 
a  probation  fee. 

An  alternative  view  holds  that  the  current  sanctions  suffered  by  DUI 
offenders  are  not  disproportionate  to  their  offense  and,  therefore,  the  imposition 
of  a  supervision  fee  is  both  reasonable  and  warranted.  As  shown  in  Table  II,  DUI 
offenders  are  the  single,  largest  category  of  probationers.  While  individual  DUI 
probationers  generally  require  less  attention  than  risk/need  cases,  the  sheer 
magnitude  of  the  DUI  caseload  places  a  substantial  added  burden  upon  probation 
officers  and  probation  department  administrative  staff. 

Each  time  an  individual  is  adjudicated  and  sentenced  under  the  state's  DUI 
statutes,  probation  department  personnel  must  perform  a  record  check;  do  an  in- 
digency evaluation;  contact  the  Registry  of  Motor  Vehicles,  the  District  Attorney 
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and  the  Attorney  General;  monitor  the  individual's  participation  in  and  payment  for 
court-ordered  treatment  programs;  and,  when  necessary,  provide  ongoing  assistance 
and  supervision.  Although  the  marginal  cost  of  each  additional  DUI  probationer  may 
be  small,  the  total  cost  of  filtering  these  individuals  through  the  Commonwealth's 
probation  system  is  substantial. 

It  is  also  important  to  note  that  the  total  DUI  caseload  figure  includes 
both  first  and  multiple  offenders.  According  to  the  Commissioner's  office,  approxi- 
mately one  third  of  the  total  DUI  caseload,  some  ten  thousand  plus  persons,  are 
multiple  offenders.   In  the  majority  of  cases,  these  individuals  require  a  signifi- 
cantly higher,  and  thus  a  more  costly,  level  of  probation  department  involvement. 
They  are  not,  however,  subject  to  the  $200  fee  imposed  upon  first  offenders. 

The  Research  Bureau's  probation  fee  revenue  projections,  which  are  shown 
in  Table  III  below,  are  based  upon  the  following  assumptions: 

1.  An  average  annual  total  risk/need  caseload  of  28,000 

and  a  total  DUI  caseload  of  34,000.   (Based  on  average 
annual  caseloads  1985-1987); 

2.  The  mandatory  imposition  of  a  $20  per  month  probation 

supervision  fee  on  all  probationers  except  those  ex- 
cluded for  indigency; 

3.  An  indigency  exclusion  rate  of  20  percent  for  the  risk/ 

need  caseload  and  10  percent  for  DUI  probationers.  (Based 
upon  (a)  estimates  provided  by  more  that  a  dozen  Chief 
Probation  Officers  in  courts  with  some  of  the  Commonwealth's 
heaviest  probation  caseloads  and  (b)  information  provided  by 
probation  officials  in  other  states.) 

In  addition  the  table  presents  revenue  estimates  based  upon  collection 

rates  ranging  from  50  to  80  percent  and  shows  the  results  of  both  including  and 

excluding  DUI  probationers. 
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Table  III. 


Fee  Revenue  Projections 


Fee 

Collection  Rate 

Revenue 
(Including  DUI 
Offenders) 

Revenue 
(Excluding  DUI 
Offenders) 

$20 

50% 

$6,360,000 

$2,688,000 

20 

60% 

7,632,000 

3,225,600 

20 

70% 

8,904,000 

3,763,200 

20 

80% 

10,176,000 

4,300,800 

As  can  be  seen  from  the  table,  the  exclusion  of  DUI  probationers  has  a 
dramatic  effect  upon  fee  revenue  potential.  But  even  if  DUI  offenders  were 
exempted,  the  Commonwealth  could  realize  substantial  revenues  by  imposing  a  modest 
fee  of  $20  per  month  upon  risk/need  probationers.  The  table  also  illustrates  the 
importance  of  collection  rates  as  a  determinant  of  total  revenues.  Based  upon 
experience  in  other  states  and  the  fact  that  Massachusetts  probation  officers  are 
already  extensively  involved  in  collection  activities,  a  probation  fee  collection 
rate  in  the  70-80  percent  range,  perhaps  slightly  higher,  should  be  attainable. 

Finally,  it  should  be  stressed  that  fee  requirements  cannot  be  imposed 
retroactively.  Therefore,  the  revenue  projections  in  Table  III  would  be  realized 
only  over  a  period  of  one  to  three  years  as  new  offenders  enter  the  probation 
system. 

Conclusion 


Persons  on  both  sides  of  the  debate  over  probation  fees  advance  strong 
arguments  in  support  of  their  respective  positions.  Too  often,  however,  this 
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debate  merely  reflects  basic  philosophical  and  policy  considerations  over  which 
reasonable  persons  will  always  differ.  For  example,  many  individuals  are  convinced 
that  charging  fees  inevitably  undermines  probation  departments'  emphasis  upon 
rehabilitation  and  assistance.  For  that  reason  alone,  they  will  oppose  fees  even 
in  the  face  of  the  most  enthusiastic  revenue  projections  or  a  desperate  need  for 
new  funds.  By  the  same  token,  persons  who  are  determined  to  punish  probationers 
more  severly  or  shift  costs  to  the  offender  whenever  possible  are  often  willing  to 
support  even  the  most  ill -conceived  fee  proposals.   In  between  these  two  extremes 
there  is  ample  room  for  compromise. 

This  middle  ground  is  where  the  claims  and  counterclaims,  charges  and 
countercharges,  can  best  be  evaluated  and  resolved.  It  is  here  that  important 
questions  such  as  how  to  deal  with  probationers  who  are  unable  to  afford  fees  or 
what  priority  should  be  given  to  fees  in  comparison  to  other  obligations  can  be 
asked  and  answered. 

On  balance,  it  appears  that  most  of  the  objections  raised  against  pro- 
bation fees  can  be  addressed  either  in  the  enabling  legislation  or  the  actual 
administration  of  the  fee  program.  Concerns  that  individuals  might  be  incarcerated 
solely  for  inability  to  pay  their  fees  can  be  resolved  with  provisions  for  indigency 
exclusions  and  community  service  alternatives.  .  Fears  that  probation  fees  will  com- 
pete with  and  sometimes  displace  restitution  payments,  victim/witness  fees  or  other 
court-ordered  payments  can  be  allayed  by  establishing  a  formal  procedure  for  deter- 
mining the  order  in  which  various  financial  obligations  shall  be  satisfied. 

In  other  instances  the  objections  raised  by  opponents  are  simply  not  borne 
out  by  the  experience  of  states  which  are  currently  operating  fee  programs.  While 
collecting  and  administering  fees  are  not  without  problems,  there  is  no  evidence  to 
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support  claims  that  such  activities  will  be  excessively  time  consuming,  difficult 
or  costly.  Quite  the  contrary.  Officials  in  most  jurisdictions  contacted  by  the 
Research  Bureau,  as  well  as  those  involved  in  previous  studies,  report  few  problems 
and  substantial  benefits. 
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